Statement to the Public Inquiry Relating to Dale Farm, Cray’s Hill, Essex, 
on Behalf of the Appellants - October 2007 


My name is Anna Hoare and I am making this statement as a private individual. I apologize 
to the Inspector for being unable to attend the Appeal: I am currently carrying out doctoral 
fieldwork in Ireland. I have come to know residents at Dale Farm while undertaking research 
in social anthropologyjjhe research looks at distinctive architectural and settlement forms 
generated by the interaction of Travellemjynd the state. ^ndTh^jr role in legarTarVl cultural 
expressions of jd^ntity. ham researching group housjn§ scherne^andjjating siteVirrttle 
Republic of ^Ireland, UK lofcal aufo6rity static sitesrlind privately owned settlements in the 
UK generated by Travellers tfiemselves. 


a doctoral student at University College, London^JJiSTd a Master's degree in 
International Vernacular Architecture from OjcfertJ'Brookes University, and a Masters in 
Research in Anthropology from UCJ-.-tTiave written two dissertations on architecture, 
kinship and movement pajterfis among Irish Travellers, and published a paper on the 
architectures and>efffements of post-nomadic Irish Travellers. 1 1 presented a paper on the 
working otRIanning Circular 1/06 at the American Anthropological Association’s annual 
n November 2006." 


My review of recent UK cases involving planning applications for private sites, which has 
not been exhaustive, suggests that both before and since Circular 1/06 was issued, the 
overwhelming majority of unauthorised, privately developed sites have failed to obtain 
planning consent. Judgements in these unsuccessful applications and appeals, like those of 
the Inspector and the Secretary of State in the 2006 Dale Farm appeal, typically take the 
form of weighing up Travellers' private and individual interests against a legitimate public 
aim. Where the humanitarian consequences of refusals for families have been 
acknowledged as breaches of human rights, as in the 2001 cases of Chapman, .C octor r 


1 Hoare, A.E. (2006): ‘Forms and meanings of mobility: the dwellings and settlements of sedentarized Irish 
Travellers’ in Asquith, L. & M. Vellinga (eds): Vernacular Architecture in the Twenty-First Century. Oxford: 
Taylor and Francis. 

u ‘Architecture and ontology: the unorthogenesis of traveller-specific architectures.’ 



held to I 


Rparii , I as and Smith v . the United Kingdom, 1 " these breaches have been 
'proportional' in relation to the weight of counterbalancing arguments by the state of 
‘pressing social need’ and the rights of others. The state has thus relied on its so-called 
‘margin of appreciation’ in the case of arguments based on Article 8 - the right to respect for 
private and family life and home, and Article 14 - the full enjoyment of human rights without 
discrimination on the grounds of race, ethnicity or association with a national minority. In the 
case of Article 8 the European Court has ruled that governments have no duty to provide 
every individual with a home. Regarding Article 14, the UK government has successfully 
argued that the different treatment of Travellers and Gypsies on local authority sites does 
not invoke issues of ethnic identity, but rather, a purely planning definition of ‘travellers and 
gypsies' (without capitals) pertaining to a kind of land use associated with nomadism. 

Having summarised the foregoing points, my aim is to pose the following question: how long 
can the arguments of ‘proportionality’ and planning exceptionalism continue to lend 
justification to actions which lead directly to the grave legal and humanitarian consequences 
of eviction for individuals who assert in almost all cases a shared ethnic identity, in view of 
the following: 

(1) The critical statements on government policy by the European Court of Human 
Rights’ three years ago in the case of Connors V. United Kingdom (2004), lv and the 
fact that as long ago as 2001 seven of the seventeen judges held that there was an 
Article 8 violation in the cases of Chapman, Coster, Beard, Lee and Smith. 

(2) the paradoxes and consequent injustices of multiple, ostensibly mutually exclusive 
definitions of Travellers and Gypsies which distinguish between natural individuals 
(endowed with human rights), their legally defined identities and a legally prescribed 

1 - but legally impossible - mode of dwelling; 

I (3) the fact that breaches of Article 8 in these particular cases of the eviction of 

vulnerable adults and children are overwhelmingly likely to be compounded by 

I I breaches of Article 3 - the right to protection from inhuman and degrading treatment. 

| In advancing this argument further below I take note of several cases in which 

ECtHR Application Nos (in order as cited above) 

” ECtHR Application No. 66746/01 


): 27238/95; 24876/94; 24882/94; 25289/94; 25154/94. 



breaches of Article 3 have been found by the European Court in relation to the 
home. In particular, I note that Article 3 is an 'absolute and fundamental right'; that is 
to say, the argument of proportionality cannot be used to justify breaches of Article 3. 

I wish to illustrate each of the above points in the same numbered order sufficiently to argue 
their relevance to the present appeals. 

1) The Connors Judgement 

In its judgement in the case of Connors v. United Kingdom (2004), the European Court of 
Human Rights (ECtHR) stated: 

‘it would rather appear that the situation in England as it had developed, for which the 
authorities must take some responsibility, placed considerable obstacles in the way of 
gypsies pursuing an actively nomadic lifestyle while at the same time excluding from 
procedural protection those who decide to take up a more settled lifestyle.. . * 

The European Court ruled that Mr Connors’ eviction constituted ‘the serious infringement of 
his rights' under Article 8, which could not be justified ‘by a "pressing social need" or [as] 
proportionate to the legitimate aim being pursued.' Following this clear statement it may be 
asked: what measures since 2004 have strengthened the rights of those wishing to 'pursue 
an actively nomadic lifestyle’? And what significant and effective measures have been 
instituted to protect the needs of private and family life and extend the rights to home under 
Article 8 of those ‘who decide to take up a more settled lifestyle’? Previous planning 
decisions indicate that Circular 1/06 has failed to do so, and the old 'gypsy status' planning 
definition remains stubbornly in place in policy and regulation, in spite of the European 
Court’s criticism in 2004. It is worth recalling that this still robust definition, based on a 
‘colloquial’ meaning of the word 'gypsy', originates from a cavalier ‘gypsy’ stereotype set out 
in Mills v. Cooper in 1967 vl in an appeal against conviction under the 1959 Roads Act. The 
court's definition seems to have sought to accommodate a patently discriminatory law with 
the then-recent Race Relations Act, by defining the term 'gypsy' so to make it exclude or 
include whoever at a given moment ‘we’ - that is, the courts - may decide. The obviously 
racist 1959 Act was rapidly repealed following this case, but this highly dubious ‘gypsy’ 

"Application no. 667406/01 
Vl Mills v Cooper [1967] 2 QB 459 



definition has remained central to subsequent policy and legislation, presumably on the 
grounds of its eminent usefulness, since it gives rise to the freedom to award or deny 
identity - and a presupposed way of life - according to the needs of public policy. 

The government’s case: that public interest lay in preserving the ‘flexibility of management 
of exempted sites’, was argued successfully in the High Court in 2002, but viewed very 
differently two years later in the European Court of Human Rights. My point is that the 
managerialist approach towards planning for Gypsies and Travellers - relying as it still does 
on a long-outdated stereotype that bears little resemblance to a minority with complex 
dwelling needs - has been found wanting in terms of human rights, and the passage of a 
further three years since the Connors judgement hardly adds strength to an already weak 
'proportionality' argument, taking into account the lack of progress in the regulatory 
framework and its results for Travellers and Gypsies. 

Bringing this to bear on the present Appeal, it might be argued that the development of a 
private site on green belt is a different proposition from an eviction from a local authority 
site. Certainly other issues are introduced, but the principle whereby 'proportional' breaches 
of human rights are offset against public interest remains the same. Moreover, in the case 
of Dale Farm the exact nature of the ‘pressing social need’ is open to question. It has been 
ruled that the 'damage to the green belt' of this development outweighs the humanitarian 
consequences of eviction for the appellants. I would question both this determination, as 
well as the other legitimate aim of the judgement, that of preventing 'urban sprawl’. Two 
points are relevant here. First, it has been clearly established that the land in question was 
a scrap yard, tyre dump and breaker’s yard for many years. It had never been cleared or 
cleansed until the residents of Dale Farm contracted specialists to carry out this work. Nor is 
it certain that the lawful right to re-use the land for these original purposes has in fact 
lapsed. Its current designation as green belt is seemingly not in question - but to maintain 
that this location has been 'damaged' by the development of the private site misrepresents 
the facts on the ground. This land was no open space or green lung to which residents 
resorted with a sense of relief from Cray’s Hill or Basildon. It is green belt by classification 
only, and the only 'damage' that can reasonably be inferred, is to an idea of what greenbelt 
might imply. In this particular case, I suggest, the most that can be weighed in the balance 



against the appellants’ own Interests is a matter of notional greenbelt suffering notional, but 
not actual damage. 

Neither can the site at Dale Farm correctly be described as an example of 'urban sprawl'. 
Traveller settlements, whether informal encampments or authorised sites, are distinctive if 
not unique settlement forms, which have the tendency to be self-limiting and the capacity to 
be quite straightforwardly managed by appropriate planning conditions. For at least a 
hundred and fifty years Traveller settlements have typically occupied semi-rural and urban 
peripheral locations for well-established social and economic reasons. Moreover, research 
shows that until the post-war period of urban planning and expansion, many such informal 
settlements were of long duration, and sufficiently established within their surroundings to 
give rise to numerous place and road names across the country such as ‘Gypsy Hill' and 
'Gypsy Lane’. Most of these have been absorbed into much-expanded towns and cities. I 
suggest that to describe Traveller settlements and sites as examples of ‘urban sprawl’ 
represents a failure to recognize: - 
I . the long history of such settlements in similar locations; 

If. their ability to be accommodated in just such ‘grey-green’ areas of rural - peri-urban 
proximity; 

III. their capacity, as singular settlement forms, to be straightforwardly incorporated into 
the contemporary planning system envisioned by the ODPM’s 2005 guidelines: 
'Diversity and Equality in Planning- A Good Practice Guide’. 

The relative weakness of the green belt argument in this case, together with the distinctive 
nature of the Dale Farm settlement, must cast further doubt around the validity of 
arguments based on proportionality, since the terms in which public interest has been 
stated are, I suggest, factually incorrect. 

2) Natural persons and legal Identities 

The justification advanced for the separate planning definition of gypsies and travellers' 
(small g, small t.) is that it aims to protect a nomadic minority, regardless of ethnicity. I 
suggest that time must be running out on the ability of this argument to escape 
condemnation under Article 14. Almost all local authority sites remain, technically, places of 
temporary dwelling (i.e. exempted sites under the Mobile Homes Act 1983), and yet, almost 



exclusively, I believe, they have been occupied for many years as 'static sites’ by families 
who describe themselves ethnically as Romany Gypsies and Irish Travellers. Many frankly 
state that they no longer travel in the way they once did. Whatever the contributory factors 
involved - changing livelihoods, the need for consistent education and improved standards 
of medical and social welfare, as well as the absence of legal stopping places and transient 
sites, and the shortage of places on authorised sites - abundant evidence has been put 
forward to call into question the justification for a planning definition which bears little 
resemblance to the land use patterns of an overwhelming majority, and yet, which 
disproportionately disadvantages people also recognized in law as belonging to an ethnic 
group. While the law may not be discriminatory in intent, its effect is to discriminate. The 
planning definition still justified by the state on managerial grounds exerts powerful 
constraints over the physical form of the dwelling - still defined as ‘temporary’- as well as 
imposing a unique insecurity of tenure and absence of rights comparable to those of housed 
tenants. The recent, third ‘pragmatic’ definition of Travellers and Gypsies for the purposes 
of the 2004 Housing Act may appear to recognize this situation, but it holds little promise of 
improving it. Nor has Circular 1/06 so far provided even an interim remedy to the shortage 
of authorised sites and the ongoing failure of local authorities to zone land for private 
development by Travellers. To borrow a phrase, none of it ‘does what it says on the tin’. The 
result is a continuing Catch 22 situation whereby it is illegal to camp, illegal to stop travelling 
and still remain a ‘Traveller’ or ‘Gypsy’ in terms of land use and dwelling needs, almost 
impossible in practice to acquire a publicly owned site for a family group, or to exercise 
equal rights as a local authority tenant in ‘Traveller-specific’ settlement forms, and 
effectively legally impossible to create one’s own dwelling on privately owned land. As far as 
I can see, Travellers and Gypsies remain as disadvantaged before the law as the European 
Court described in 2004. 1 note that as long ago as 2001 the European Court stated in the 

‘In all five cases, the Court considered that the applicants’ occupation of their caravans 

was an integral part of their ethnic identity as gypsies’. 

This statement importantly does not refer to land use, but to the dwelling itself. If the form of 
the dwelling has the potential to be a legitimate expression of cultural identity, as 
recognized by the European Court, then a responsibility to act on this recognition surely 
follows. The judgements I have referred to have pointed out central anomalies in UK policy 



and legislation over a number of years, which remain in place. They continue to form the 
justification for breaches of human rights on the basis of proportionality. 

To sum up this part of my submission, I have argued that the basis on which planning 
policies and decisions affecting Travellers and Gypsies have previously been made, has a 
limited shelf life in terms of its acceptability in the present climate of international law on 
human rights. Its sell-by-date may already have passed. The regular recourse to 
'proportionality', in areas of legal definition that are outdated, managerial in purpose and 
fraught with incompatibility and unequal social effects, must at some stage start to wear 
legally thin. 'Travellers' as fossilised planning concepts rather than real people facing 
complex human circumstances are circumscribed by dismal historical precepts that demand 
that they must either be ‘like the rest of us’, or be forced to conform to ‘our idea of them'. I 
submit that where people’s human rights hang in the balance, legal determinations must be 
seen not as a matter of private versus public interests, but in all respects as questions of the 
utmost public interest. For this reason Article 6 states that it is unlawful for a public authority 
to act in a way that is incompatible with a Convention right. 


3) The final points I wish to make concern Article 3 - the right to protection from torture and 
inhuman or degrading treatment. Unlike some others, Article 3 imposes positive 
responsibilities on the state. Kenna (2004) states: 

A state has positive obligations to prevent a person suffering inhuman and degrading 
treatment where there is a direct and immediate link between the measures sought by the 
applicant and the applicant’s private life.'" 1 
As Kenna notes, 'the scope of the Article has been interpreted by the ECtHR as 
encompassing a wide range of matters.’''"' 

In the case of Pretty v. United Kingdom (2002), it was stated by the ECtHR that 
Where treatment humiliates or debases an individual showing lack of respect for, or 
diminishing his or her human dignity arouses feelings of fear, anguish or inferiority 


Kenna, DrP. (2003): ‘The implications for local authorities 
Commission and Law Society of Ireland. 


i of the ECHR Act 2003.’ P.12. Human Rights 



capable of breaking an individual's moral and physical resistance it may be characterised 
as degrading and also fall within the prohibition of Article 3“ 

In the case of Marzari v. Italy (1999) x it was recognized that although Article 8 does not 
entitle an individual to ‘have one's housing problem solved by the authorities', nevertheless, 
the very severe consequences of refusal might 
in certain circumstances raise an issue under Article 8 of the convention because of the 
impact of such a refusal on the private life of the individual. xl 

Where Article 3 is seen to combine with Article 8, in other words, its compliance imposes 
'positive obligations' on the state. Article 3, as noted above, is 
absolute and fundamental: it is not a qualified right requiring a balance to be struck with 
some competing social need"' 

It is not subject to the 'margin of appreciation' applicable to Article 8 taken alone. In Marzari 
v. Italy, the judgement continued: 

while the essential object of Article 8 is to protect the individual against arbitrary 
interference by public authorities, this provision does not merely compel the state to 
abstain from such interference: in addition to this negative undertaking there may be 
positive obligations inherent in effective respect for private life. A State has obligations of 
this type where there is a direct and immediate link between the measures sought by the 
applicant and the latter’s private life."'" 

In the appeals before the Inspector, evidence will be given by the appellants of the direct 
consequences to them of refusal. Eviction will mean the loss of the only secure home many 
have ever known, forcing them to return to illegal camping at the side of the road, with the 
real and constant threat of repeated removal and enforced movement. They will lose their 
access to medical services enjoyed by the rest of the community - since having no address 
means they cannot register with doctors, nor receive much-needed appointments with 


' Pretty v. UK (2002) 35 EHRR 1 . at para. 52. (Cited in Kenna, P. 13) 

' Marzari v. Italy (1999) EHRR CD 175 (Cited in Kenna, P. 13-14) 

“Ibid. 

“Rex parte Adam andothera v. Secretary of State for the Home Department [2004] EWCACiv. 540. at para 120 
““Marzari v. Italy (1999) EHRR CD 179 (Cited in Kenna, P. 14) 



specialists, since they cannot receive notices of appointments. They will lose school places 
children have come to value, among their friends and familiar teachers, and they will lack 
the most basic of amenities: running water, sanitation and electricity. The appellants will 
give evidence of what their homes at Dale Farm mean to them; how much they have 
invested in them, and of the practical and emotional consequences of losing them. Included 
among the appellants are orphans, individuals with special medical and educational needs, 
and individuals who closely depend on the constant practical, moral and emotional support 
of family members at Dale Farm. I suggest to you that the social structure of the settlement 
at Dale Farm is not merely a casual or contingent arrangement: it reflects inter-relationships 
established over many generations, on which deep mutual reliance is founded. Eviction will 
profoundly damage and disrupt the private and family lives both of individual families and 
the clusters to which they belong. 

Undoubtedly, it will also be clear to you that the needs and vulnerabilities of these 
appellants, which can hardly fail to move any listener to compassion, have arisen in many 
cases as direct results of the very hard living conditions, long-endured privations and 
unusual risks that they, their parents and no doubt grandparents endured throughout the 
course of their lives. I believe it will also be clear to you that a good deal of such hardship 
and deprivation has been prolonged and exacerbated by the history of failure to institute 
necessary measures to help Travellers to live their lives as a protected minority, whether as 
nomadic, semi-nomadic or post-nomadic people, as they are entitled to under international 
conventions to which the UK is a party. I submit to the Inspector that it is beyond doubt that 
refusal of these appeals and its inevitable consequence, eviction, will ‘arouse feelings of 
fear, anguish or inferiority capable of breaking an individual's moral and physical 
resistance’; that the appellants’ sense of worth as human beings will suffer humiliation and 
degradation, and that it will therefore be a breach of their rights under Article 3, and as 
such, also under Article 8. 

If you accept that these consequences are inevitably likely to result from eviction following 
refusal of their Appeals, you are bound under Article 6 of the Convention to act in such a 
way as to prevent eviction, and under Articles 3 and 8 to respect their rights to home and 
family life. 



Thank you for allowing my submission, and I apologize again for being unable to attend the 
Appeal in person. 
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